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Liabilities for body corporates and nominated building practitioners under the Design 
and Building Practitioners Act 2020 (NSW) (Act) 

On 1 July 2021, the following sections of the Act commenced operation: 

1. Part 2;  

2. Division 1 of Part 3;  

3. Parts 5 to 9; and 

4. Clauses 2 to 4 of Schedule 1.  

The commencement of these sections introduces the Act in its full operation, except for the 
requirements as to specialist work under Division 2 of Part 3 of the Act.  

This commencement also raises a number of untested issues in relation to liabilities for 
practitioners and bodies corporate under the Act.  

This article will discuss the following topics: 

1. What is a body corporate in the context of the Act? 

2. Who makes a declaration when a body corporate nominates a building practitioner 
under the Act? 

3. Are both the body corporate and a nominated individual required to hold insurance as 
building practitioners under the Act? 

4. Are both the body corporate and a nominated individual liable for building compliance 
declarations? 

Analysis 

Importantly, the Act only applies to construction work performed on buildings which are Class 2, or 
contain a Class 2 part, in accordance with the National Construction Code. Class 2 buildings are 
typically multi-unit residential buildings which contain a number of sole occupancy units (SOU). 
These SOUs will typically share parts of the building which are considered common property. 

1.    What is a body corporate under the Act? 

1. “Body corporate” is not defined under the Act. It therefore takes its ordinary meaning at 
common law of incorporated persons, including a company. 

2. The term “body corporate” has previously been used colloquially to describe the 
statutory body now known as an ‘Owners Corporation’, being the legal entity which 
administers the common property, among other responsibilities, for strata title 
properties. 

3. However, references to a ‘body corporate’ under the Act are not limited to an ‘Owners 
Corporation’ because “body corporate” has a wider meaning at common law.   
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4. A comparison can be made to the extended definition under Section 9 of the CA, which 
sets out definitions for a body, a body corporate and a company: 

body means a body corporate or an unincorporated body and includes, for example, a society or 
association. 

body corporate: 

(a)  includes a body corporate that is being wound up or has been dissolved; and 

(b)  in this Chapter (except section 66A) and section 206E includes an unincorporated registrable 
body. 

company means a company registered under this Act and: 

(a)  in Parts 5.7B and 5.8 (except sections 595 and 596), includes a Part 5.7 body; and 

(b)  in Part 5B.1, includes an unincorporated registrable body. 

(emphasis added) 

5. As seen above, the CA does not explicitly define a body corporate as including a 
company.  

6. However the definition of ‘deregistered’ as set out below (emphasis added) provides a 
strong indication that a body corporate as defined under the CA includes a company, 
as the definition appears to draw a distinction between a company and other types of 
bodies corporate: 

deregistered means: 

                     (a)  in relation to a company—deregistered under Chapter 5A; and 

                     (b)  in relation to any other body corporate—deregistered in a way that results in the body  
corporate ceasing to exist. 

7. In the same way, the term “body corporate” can be expected to take its ordinary 
extended meaning of any incorporated person, including a company, under the Act. 

8. The intention of not explicitly defining a ‘body corporate’ for the purpose of registration 
under the Act is not clear, even upon review of the second readings speeches for the 
Act.1 This terminology allows for inclusion of a variety of incorporated entities which act 
within the construction industry. This may be considered an attempt to not exclusively 
engage with the current industry norm of limited liability companies who design and 
construct residential apartments.          

2.    Building compliance declarations by a body corporate under the Act 

9. Building compliance declarations are made on behalf of a body corporate (who must be 
a registered building practitioner under the Act) by way of a nominated individual (who 
also must be a registered building practitioner).  

 

1 Legislative Assembly Hansard, ‘Design and Building Practitioners Bill 2019 Second Reading Speech’, 
23 October 2019; Legislative Council Hansard, ‘Design and Building Practitioners Bill 2019 Second 
Reading Speech’, 19 November 2019 



 

Page 3 of 11 
 

10. Registration is required for both bodies corporate and individuals before they can 
provide building compliance declarations under the Act. 

Registration of bodies corporate under the Act 

11. Section 26 of Schedule 1 to the Design and Building Practitioners Regulation 2021 

(NSW) (Regulations) provides that a body corporate may only:  

a. register as a building practitioner only if the body corporate nominates an 
individual who holds one of two classes of registration: 

i. ‘Building practitioner - body corporate nominee’; or 

ii. ‘Building practitioner – general’ 

and 

b. make building compliance declarations for building work by way of a nominated 
individual. 

12. In other words, before a body corporate can register as a building practitioner, it must 
first nominate an individual who is already registered as a building practitioner. It is that 
individual who then makes building compliance declarations on behalf of the body 
corporate.  

Registration of individuals under the Act 

13. The requirements for registrations of individuals under the Act are more stringent than 
for bodies corporate. Under Schedule 2 of the Regulations: 

a. section 24 defines a ‘Building practitioner – body corporate nominee’ as, among 
other requirements, a holder of a supervisor certificate authorising them to 
supervise general building work under the Home Building Act 1989 (NSW) 
(HBA); and 

b. section 25 defines a ‘Building practitioner – general’ as, among other 
requirements, a holder of an endorsed contractor license authorising them to do 
general building work under the HBA. 

14. It is useful to review these different certifications under the HBA to tease out the 
differences between the classes of registration for individual building practitioners 
under the Act. 

Requirements for certificates and licenses under the HBA 

SUPERVISOR CERTIFICATES 

15. Supervisor certificates allow individuals to supervise residential building, building trade 
and specialist work contracted for by a licensed contractor.  

16. Sections 25, 33B and 33C of the HBA set out the requirements against which a 
Secretary will assess an application for a supervisor certificate, and section 24(4) 
restricts applications for a supervisor certificate to only be made by individuals (and not 
by corporations, partnerships or other associations). 
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17. Obtaining a supervisor certificate is a prerequisite to obtaining an endorsed contractor 
license under the HBA. 

ENDORSED CONTRACTOR LICENSES 

18. Endorsed contractor licenses allow an individual to act as both the holder of a 
supervisor certificate and a contractor license under the HBA.  

19. Section 4 of the HBA requires any individual, partnership or corporation to hold a 
contractor license for  

a. any residential building work; or 

b. any specialist work, 

prior to contracting to do that work.  

20. Section 18B of the HBA states that a contractor licence is required prior to an 
individual, partnership or corporation contracting for any residential building work. 

21. Section 26 of the HBA allows the Secretary to issue an endorsed contractor license 
where it considers the holder of a contractor licence qualified to also hold a supervisor 
certificate. 

22. Individuals who become registered building practitioners need to maintain compliance 
and registration under the HBA in order to retain their supervisor certificate or endorsed 
contractor license. Importantly, this certificate or license is a mandatory qualification for 
the individual registered building practitioner to maintain registration under the Act. 

CONTRACTOR LICENSE FOR COMPANIES UNDER THE HBA  

23. Contractor licenses allow a company or partnership to contract with other parties and 
advertise to do residential building work under the HBA.  

24. In order for a company or a partnership to obtain a contractor license, they must name 
a nominated qualified supervisor who holds a supervisor certificate or endorsed 
contractor license under the HBA. 

25. This arrangement under the HBA for companies to nominate individuals is mirrored 
under the Act. A body corporate must nominate an individual building practitioner – 
body corporate nominee or building practitioner – general in order for the body 
corporate to become registered.  

Impact of HBA Licensing Requirements on Registration Classes under the Act 

26. On review of the respective requirements for HBA certification for the two relevant 
classes of individual building practitioners under the Act, it is apparent that building 
practitioners – body corporate nominees are not required to hold a contractor licence in 
their own right. This accords with the understanding that a body corporate nominee 
may simply be an employee of the body corporate who is qualified to supervise 
licenced contractors, but does not themselves hold a contractor licence.  
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27. For the purposes of registration under the act, the only difference between a building 
practitioner – body corporate nominee and building practitioner – general is the type of 
certification or license they hold under the HBA.  

28. We anticipate that this lower certification level for building practitioners – body 
corporate nominees is intended to make it easier for employees of bodies corporate to 
become registered as building practitioners under the Act, in order to serve as a 
nominated individuals for those bodies corporate. 

29. As discussed above, the holder of a qualified supervisor certificate under the HBA 
cannot contract with other parties and advertise to do construction work. Only a 
contractor license or endorsed contractor license will allow an individual to contract for 
work independent from a company. In addition, an endorsed contractor license permits 
the holder to perform the supervisory role permitted under a qualified supervisor 
certificate.  

30. The status of ‘body corporate nominee’ for this class of registered building practitioner 
aligns with the restrictions of licenses under the HBA in that these practitioners will 
likely exclusively operate as nominated individuals for a building practitioner - body 
corporate.  

Penalties for bodies corporate and directors when making building compliance declarations 

Bodies Corporate 

31. The Act defines a registered body corporate as a registered practitioner that is a body 
corporate.  

32. Section 28(2) of the Act requires that the registered body corporate must ensure that 
building compliance declarations are only carried out by individuals who are registered 
practitioners with the authorisation to make those declarations. This carries a maximum 
penalty of 1000 penalty units. 

Directors 

33. Importantly, directors of bodies corporate must also personally ensure that the body 
corporate complies with certain requirements when making building compliance 
declarations, or face a maximum penalty of 300 penalty units for each non-compliance.  

34. These requirements are set out in Section 28(1) of the Act and include:  

a. section 28(1)(a), which requires that the body corporate comply with the Act in 
the preparation of designs, the carrying out of work and the provision of 
declarations; 

b. section 28(1)(b), which requires that the body corporate implement appropriate 
management systems to ensure the body corporate complies with these 
requirements; and 

c. section 28(1)(c), which requires that building compliance declarations are only 
carried out by individuals who are registered practitioners with the authorisation 
to make those declarations. This is the same requirement that bodies corporate 
must comply with under section 28(2).   
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35. Section 95 of the Act directly connects the conduct of a body corporate to the actions of 
director. Should a director: 

a. Knowingly authorise contravention of the Act; or 

b. Permit contravention of the Act 

The direction is taken to have contravened that section of the Act. 

36. As no exclusion is made under section 95 for the duty of care under Part 4 of the Act, 
connection of director’s liability to the actions of a body corporate does include the new 
extended duty of care. Directors should be aware of their conduct and the potential for 
personal liability should the body corporate contravene the Act. 

Conduct of directors can impact registration a body corporate 

37. The actions of directors can also impact the registration of a body corporate under the 
Act.  

Sections 45 and 46 of the Act 

38. Section 45(3)(c) of the Act states that a body corporate may be refused registration 
based on the conduct of a director.  

39. Section 46 of the Act and section 33(1)(g)(ii) of the Regulations sets out grounds for 
denying registration of a registered practitioner (which includes registration of a body 
corporate). The Secretary may form an opinion that a body corporate should not be 
registered if a director has:  

a. contravened the Act or any related legislation;  

b. had any authorisation equivalent to registration under the Act cancelled or  been 
disqualified from obtaining that authorisation. This may include cancellation of a 
license under the HBA or any other regulation related to residential apartment 
construction; or 

c. close associates who are not fit and proper to be registered and would exercise a 
significant influence over the director or the management of the director’s 
business. 

Effect of Sections 45 and 46 of the Act 

40. These are additional regulatory powers granted to the Secretary under the Act which 
allow it to go behind the corporate entity to assess a director’s history and personal 
connections when assessing applications for registration.  

41. The Secretary can use these new regulatory powers to limit the ways in which a 
director can use body corporate entities to conceal prior conduct. The Secretary can 
also assess the associates of a director who may exercise significant influence over the 
director or their business. This enables the Secretary to consider relevant issues with 
people in a director’s personal network and business structure to deny registration.  
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Directors of registered bodies corporate need to be aware of these regulatory powers 
and ensure that their personal conduct does not affect the registration of the body 
corporate.  

3.    Are both the body corporate and a nominated building practitioner required to 
hold insurance as building practitioners under the Act? 

42. All registered practitioners under the Act are required to be “adequately insured” for the 
purposes of the Act. However, we note that, as per section 106 of the Regulations, the 
requirements for insurance set out below are not currently in force and will commence 
on 1 July 2022. 

Requirements for insurance under the Act – Building Practitioners 

43. Section 24 of the Act requires a registered building practitioner to be adequately 
insured with respect to the declaration and building work prior to providing a building 
compliance declaration or lodging a regulated design. 

44. An individual nominated by a body corporate after 1 July 2022 will be required to hold 
adequate insurance (for the purposes of the Act) in order to become registered. 

45. In order for building practitioners to be adequately insured for the purposes of the Act, 
the practitioner must show: 

a. that their indemnity insurance complies with the Regulations against any liability 
for which the practitioner may become liable as a result of providing the 
declaration; or 

b. is approved by some other arrangement under the Regulations. 

46. Section 75 of the Regulations requires that the insurance held by a registered building 
practitioner provides an adequate level of indemnity for the liability that could be 
incurred by that practitioner in the course of that practitioner’s work. 

47. However, at this time the extent of a registered building practitioner’s liability under the 
Act remains untested and therefore unclear.  

Adequate insurance coverage for registered building practitioners 

48. As discussed above, a registered building practitioner - body corporate is required to 
make declarations by way of a nominated person.  

49. One concern for individual registered building practitioners is holding adequate 
insurance coverage. An individual registered building practitioner who makes building 
compliance declarations under the Act on behalf of a body corporate will need to hold 
adequate insurance for making those declarations.  

50. There is potential for the high amounts of insurance coverage required for large 
construction projects to be prohibitively expensive for an individual. This is especially 
true if a registered building practitioner is not an employee of a registered body 
corporate or acts as a sole practitioner nominated by different bodies corporate for a 
variety of construction projects.  



 

Page 8 of 11 
 

51. It also remains to be tested whether a nominated building practitioner’s insurance will 
be called upon to protect that individual in relation to building compliance declarations 
made on behalf of a body corporate, in the event that:  

a. the body corporate enters administration; or 

b. both the body corporate and the nominated individual are joined in proceedings. 

52. As discussed above, the delineation between a building practitioner – body corporate 
nominee and building practitioner – general is whether they operate only in a 
supervisory capacity or whether they can contract to perform construction work 
independently. 

53. Insurance products which cover these new roles under the Act are still being 
developed. There is a transitionary period for mandatory insurance which allows 
practitioner to operate without insurance until 1 July 2022. This indicates that the 
necessary lead time for industry to manage these new insurance requirements has 
been contemplated.  

54. Building practitioners will need to properly understand the limits of these new insurance 
products when engaging in construction work. This is especially in light of the open 
questions as to liability of individuals who are nominated by bodies corporate. The 
separation of liability between bodies corporate and nominated individual building 
practitioners is discussed further below 

4.    Are both the body corporate and a nominated building practitioner liable for 
building compliance declarations? 

Definition of ‘building work’ for the new extended duty of care 

55. Part 4 of the Act operates to extend the common law duty of care owed to owners of 
land in relation to which construction work is carried out. Section 36 of the Act defines 
construction work as: 

construction work means any of the following— 

(a) building work, 

(b) the preparation of regulated designs and other designs for building work,  

(c) the manufacture or supply of a building product used for building work, 

(d) supervising, coordinating, project managing or otherwise having substantive control over 
the carrying out of any work referred to in paragraph (a), (b) or (c). 

56. ‘Building work’, as defined previously in this article, is a subset of the broader definition 
of ‘construction work’ used specifically in Part 4 of the Act in relation to the new 
extended duty of care. The duty of care is also imposed on persons engaged in the 
manufacture and supply of building products as well as supervision and coordination of 
carrying out any construction work. 

57. Notably, the statutory warranties under section 18B of the HBA apply to a much 
narrower scope of ‘residential building work’. ‘Residential building work’ as defined 
under the HBA does not include supply or manufacture of building products or 
supervision and coordination of building work. Clause 2 of Schedule 1 of the HBA 
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specifically excludes different types of work from the HBA statutory warranties through 
the exclusions in the definition of ‘residential building work’. Exclusions include: 

a. supervision of residential building work by a registered architect or any person 
other than the holder of a contractor license authorising them to supervise the 
building work; 

b. any work performed on the upper layer or wearing surface of a floor which does 
not include structural changes (but not including installation of tiles); and 

c. any work which involves installation or maintenance of escalators, lifts, inclinators 
or garage doors. 

58. There are no explicit exclusions for the purposes of the statutory duty of care under 
section 37 of the Act. As set out above, the Act includes a very broad definition of 
‘construction work’. This definition applies the new duty of care to a host of new parties 
engaged in construction work who were previously exempt from the operation of the 
statutory warranties under the HBA. 

Scope of the new extended duty of care 

59. Section 37 of the Act sets out the statutory duty of care, which states in part (emphasis 
added): 

(1) A person who carries out construction work has a duty to exercise reasonable care to avoid 
economic loss caused by defects— 

(a) in or related to a building for which the work is done, and 

(b) arising from the construction work. 

60. In this instance, ‘person’ can refer to either an individual or a body corporate. 

61. Where a body corporate has constructed a building, it has carried out construction work 
for the purposes of section 37 of the Act and may be held liable for any breach of the 
statutory duty of care. 

Liability for individuals and bodies corporate 

62. The liability of an individual who makes building compliance declarations on behalf of a 
body corporate is of particular interest in the event that a body corporate enters 
administration and the individual is the only party which may be pursued.  

63. It also remains to be determined whether a nominated building practitioner who makes 
a building compliance declaration on behalf of a body corporate is carrying out 
construction work for the purposes of section 37 of the Act. In that event, an individual 
building practitioner may be held personally liable if a declaration leads to a breach of 
the statutory duty of care under the Act. This is not dissimilar to the CA, whereby 
individuals can be personally liable for the acts of the company in certain 
circumstances. 

64. Directors of bodies corporate need to be aware of potential for personal liability if they 
are the nominated individual making declarations on behalf of the body corporate.  
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65. These are interesting issues which arise as a result of the mechanism of nomination of 
an individual registered building practitioner by a body corporate. Notably, this issue 
does not arise for a design practitioner – body corporate under the Act, as the body 
corporate must employ a registered design practitioner under each class of registration 
within which it provides regulated designs and design compliance declarations.  

66. The new regime raises a number of questions regarding which parties may be brought 
into proceedings. The ability to commence separate proceedings against both a 
nominated individual building practitioner who makes a building compliance declaration 
and against the registered building practitioner - body corporate is yet to be tested.  

Potential for claims of vicarious liability under the Act  

67. Vicarious liability arises in the construction industry most commonly in relation to torts. 
A claim of vicarious liability can arise against a principal for the negligent or otherwise 
tortious actions of a contractor, or likewise against a contractor for the actions of a sub-
contractor. 

68. In most cases a person will not be responsible for the actions of a contractor where the 
contractor was acting as an ‘independent contractor’ and a principal in their own right. 
As held by Duffy CJ and Starke J in Colonial Mutual Life Assurance Society Ltd v 
Producers & Citizens Co-operative Assurance Co of Australia Ltd (1931) 46 CLR 41 at 
[48] (emphasis added): 

The work, although done at his request and for his benefit, is considered as the 
independent function of the person who undertakes it, and not as something which the 
person obtaining the benefit does by his representative standing in his place, and 
therefore identified with him for the purpose of liability arising in the course of its 
performance. The independent contractor carries out his work, not as a representative, 
but as a principal. 

69. There are two common exceptions to the rule that a principal is not liable for the 
actions of an independent contractor2:  

a. Instances where a principal authorises or directs an independent contractor to 
perform the act or omission giving rise to the liability; or  

b. Instances where the principal owes a non-delegable duty to the person affected 
by the actions of a contractor. 

70. As set out in sections 39 and 40 of the Act (in relation to Part 4 which contains the duty 
to avoid economic loss): 

39 Duty must not be delegated 

A person who owes a duty of care under this Part is not entitled to delegate that duty. 

 

 

 

2 LexisNexis, Halsbury’s Laws of Australia (online at 27 July 2021), ‘65 – Building and Construction’, 
‘(III) Vicarious Liability in Building Projects’, [65-1950]. 
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40 No contracting out of Part 

(1) This Part applies despite any contracts or stipulations to the contrary made after the 

commencement of this Part. 

(2) No contract or agreement made or entered into, or amended, after the 
commencement of this Part operates to annul, vary or exclude a provision of this Part. 

71. As set out above, section 37 of the Act imposes a statutory warranty to avoid defects 
which result in economic loss. This warranty cannot be delegated and parties cannot 
use contract to alter the nature of the warranty. 

72. A body corporate will always be brought as a party to claims for the actions of its 
employees. A body corporate must comply with section 28 of the Act and appoint a 
qualified registered building practitioner and institute a proper quality management 
system. A body corporate must also comply with all of the requirements under sections 
29 of the Act to not improperly influence a nominated building practitioner. 

73. Vicarious liability claims against body corporates for the actions of a nominated 
individual registered building practitioner are possible and result from the non-
delegable duty under section 39 of the Act. This is possible even where they have 
complied with all other requirements under the Act. This potential consequence which 
arises due to the non-delegable duty under the Act remains to be tested.  

Protections against independent nominated building practitioners  

74. A registered ‘building practitioner – body corporate’ should be aware of these new risks 
under the Act and Regulations, particularly when engaging independent parties to be 
their nominated building practitioner.  

75. Contractual protections cannot modify the statutory duty of care under section 37 of the 
Act. One protection for a registered building practitioner – body corporate would be to 
include bespoke indemnity clauses in contractual arrangements with the nominated 
individual for the benefit of the body corporate. These indemnity clauses could be 
structured to allow for the body corporate to pursue the nominated individual for any 
claims which arose against the body corporate resulting from the actions of the 
nominated individual. 

If you have any further questions please contact Brett Vincent on (02) 9261 5900. 


