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Wellbeing at work

“Mental health remains 

a struggle for many 

Australian workers, but 

dealing with people has 

become the biggest 

challenge workers are 

facing”.

Australian Hr Institute - The Wellbeing Lab Workplace 

Report 2021



Reasons that can lead to long term absenteeism

Workplace injury Sexual Harassment Bullying

Non-work related injury Performance Management



Understand the reason for the absence 

Is it something that can be fixed 
quickly?

• Injury/Illness

• Personal circumstances

• Fatigue

Is it something that can’t be fixed 
quickly?

• Injury/Illness

• Bullying

• Discrimination

• Sexual harassment

• Domestic situation

• Performance management

• Workplace culture



What needs to be considered by managers?

Finding the cause Managing the cause Finding a replacement

Communication with absent 
employee

Managing employee’s email 
and duties

Communication with other 
employees



Absent employees – Paid personal leave

Employees have 10 days’ paid personal leave

Can take it if the employee is not fit for work due to personal illness or 
injury

Can take it to provide care or support to a member of immediate 
family or member of the employee’s household

Employer’s can request evidence when taking paid personal leave

2 days’ unpaid leave



Temporary absence 

An employer must not dismiss an employee because the 
employee is temporarily absent from work because of illness or 
injury of a kind prescribed by the regulations

Unless, the employee’s absence extends for more than 3 months 
or the total absences of the employee, within a 12 month period, 
have been more than 3 months (whether based on a single illness 
or injury or separate illnesses or injuries); and the employee is not 
on paid personal/carer’s leave for the duration of the absence



Duty of care 

WHS legislation provides that an employer has an obligation to ensure the health and 
safety of employees as far as reasonably practicable

An employer also has obligations under WHS legislation where a “notifiable or serious 
incident” has occurred in the course of the employee’s employment

An employer also has a duty if care at common law to ensure the health and safety of 
an employee



Inherent requirements

The employer 
should facilitate 

the return to work 
if the employee 
can perform the 

inherent 
requirements of 

the role

Which are key to 
the employee 
fulfilling the 

requirements of 
the role

Essential activities 
of the employee’s 

position



Making reasonable accommodations and 
adjustments

Positive obligation on 
employers to identify 
and make reasonable 
adjustments for an 
employee with a 
“disability” 

An “adjustment” will be 
a “reasonable 
adjustment” unless 
making the adjustment 
would impose an 
unjustifiable hardship 
on the employer

Reasonable 
adjustments may 
include:

- Providing flexible 
work hours

- Providing time off 
work in order for the 
employee to recover

- Providing regular 
breaks for employee 
with chronic pain or 
fatigue



Independent medical examination

Obtain express consent from the employee

Write to the employee setting out the request and reasons for the examination

Employer is expected to bear the costs of the medical examination

Decide if further medical information is required



Cole v PQ Australia Pty Ltd [2016] FWC 1166

Was there a genuine indication of the need for the examination such as prolonged absences from work or 
absences without explanation or evidence of an illness which related to the capacity to perform the inherent
requirements of the job?

Had Mr Cole provided adequate medical information which explained absences and demonstrated 
fitness to perform duties?

Is the industry or workplace particularly dangerous or risky? Were there legitimate concerns that Mr 
Cole’s illness would impact on others in the workplace?

Did Mr Cole agree to the assessment by the practitioner selected by the employer?

Was Mr Cole advised of the details of the conduct which led to the concerns that he was not fit for duty?



Cole v PQ Australia Pty Ltd [2016] FWC 1166

Was the medical practitioner advised of the issues of concern and were those matters 
focused on the inherent requirements of the job? What information was proposed to be 
given to the medical practitioner about the actual job requirement?

Was Mr Cole advised of the matters to be put before the medical practitioner for his 
assessment?

Was the medical assessment truly aimed at determining, independently, whether Mr Cole 
was fit for work?



Christine Hudson v RMIT University [2020] FWC 
4289 

The lecturer was dismissed after more than 26 years’ tenure on the basis that 
she could no longer perform the inherent requirements of her job

She refused to undergo an independent medical assessment on numerous 
occasions

The FWC concluded she "stymied all attempts by RMIT to ensure that she 
was fit to return to work following an extended absence due to illness"

The FWC concluded that RMIT's decision to dismiss the lecturer was 
soundly based and defensible. RMIT "provided multiple opportunities for 
[the lecturer] to provide medical evidence" and was "flexible, lenient and 
willing to accommodate alternatives" so she could demonstrate her fitness



Long term absenteeism 

Communication
Understand the 
underlying issue

Return back to work? Termination?



Termination

Medical evidence Reasonable adjustments

Procedurally fair Contract and policies 



Termination? Legal Risks

Unfair Dismissal General Protections Discrimination

Workers’ 
Compensation

Work Health and 
Safety Claims



Practical tips

Plan meetings

Give the employee an opportunity to respond 
to any proposed action 

Communicate with the employee about 
changes

Keep records

Don’t obtain an independent medical      
assessment and/or report without the     
employee’s consent – always seek the 
employee’s consent first                            

Don’t refuse the employee’s request to take 
paid leave

Don’t refuse to pay for an independent medical 
assessment

Don’t take irrelevant considerations into 
account when making decisions about the 
employee’s employment                                  

Don’t go through the process alone - seek help
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