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Vaccinations - Current situation

NSW – distinctions between vaccinated and 
unvaccinated

VIC – distinction between “authorised workers”, 
“general workers” and “specified facilities”.



Going forward 

If an employer wants to allow only  
vaccinated people in the office, they will have 
to implement a mandatory vaccination policy



Return to work – mandatory vaccination policy? 

From 15 December (or 
whenever NSW reaches 95% 

double vaccinated) 
unvaccinated employees can 
return to work regardless of 

their vaccination status

Employer can direct employees 
to get vaccinated in order to 

return back to work

Lawful and reasonable

Take into account:

• Industry

• nature of the work and 
degree of risk

• individual circumstances of 
each employee

• the amount of notice provided



Companies enforcing mandatory vaccinations

Law firms SPC
Woolworths 
and Coles



Jennifer Kimber v Sapphire Coast Community Aged 
Care Ltd [2021] FWCFB 6015

A receptionist from a high-care 
nursing was sacked over her 

refusal to comply with NSW public 
health orders that no one must 

enter such a facility without an up-
to-date influenza vaccination

The receptionist said she stopped 
getting flu vaccinations after 

suffering a severe reaction to one 
she got in 2016

The Commissioner said the 
receptionist could not perform her 
job's inherent requirements and 

her employer "acted in an 
objectively prudent and 

reasonable way" in refusing to let 
her work without an up-to-date flu 

shot

A FWC full bench majority 
decision has upheld her sacking



Catherine Lee v Estia Investments Pty Ltd [2021] 
FWC 6209

In this unfair dismissal case (yet 
to be heard) an employee at an 
aged care facility refused to get 

the COVID-19 vaccine in 
accordance with the public health 

order in place

The employer terminated her 
employment after the employee 

refused to get the COVID-19 
vaccine

Vice President Hatcher stated “no 
doubt these grounds will be 

elaborated upon in due 
course. But at this point in time, I 

note that there is no specific 
contention that Estia did not have 
a valid reason to dismiss Ms Lee”

“In this case, the applicant does 
not contend, at least at this stage, 
that there was no valid reason for 

her dismissal, and has not 
claimed that she has a valid 

medical contraindication to the 
taking of the vaccine”



Return to work?

Five different types of work models 
emerging

• Full time office workers

• Full time remote workers

• Office frequency and days both 

fixed

• Fixed office frequency, but 

attendance days flexible

• Workers choose location where 

they work and when

Six pillars for successful hybrid 
work

• Operations

• Culture

• Communication

• Wellbeing

• Future skills

• Technology and infrastructure

Hybrid working: the story so far, John Hopkins and Anne Bardoel (Swinburne University of 

Technology/WorkFLEX) November 2021



Key workplace decisions – Temporary absence

Employee was on workers’ 
compensation for a year due to a 

workplace injury, after which 
Workcover stopped the payment 
on the basis that the employee’s 
injury was no longer work related

The employee then exhausted his 
paid personal leave and he then 
took paid annual leave and long 

service leave

The Employer dismissed the 
employee alleging he was unable 

to perform the inherent 
requirements of the role and that 

it could not reasonably 
accommodate the employee’s 

requested modified duties

"If they couldn't perform the 
inherent requirements of the role 

when they were on paid leave, and 
they cannot perform the inherent 
requirements of the role when on 
unpaid leave, the employee must 

be afforded a period of three 
months to see if their condition can 

improve."

The FWC found that the employee had 
been unfairly dismissed and order 8 

weeks’ compensation 



Key workplace decisions – LSL for casuals

NAB is facing criminal charges after failing to pay long service 
leave entitlements to casual employees

Under the LSL Act, casual workers who have had at least 7 
years “continuous” service with one employer are entitled to LSL

The maximum penalty is $10,904 for each day the offence 
continues



Sexual Harassment – New changes from 11 
November

FWC jurisdiction to commence on 11 November

Stop sexual harassment application

Stop sexual harassment order



FWC consultation on anti-harassment regime

FWC has published an implementation report to support engagement and consultation with the FWC’s
stakeholders and the public about the implementation of the expanded jurisdiction

In addition, members of the public are invited to comment on the draft materials prepared by the FWC

Proposed new benchbook for orders to stop sexual harassment, to provide employees, employers,
representatives and other parties with detailed information about the FWC’s role dealing with applications
to stop sexual harassment at work



Casual conversion terms in modern awards

The FWC has completed the task of inserting casual terms consistent with the requirements of the Omnibus
legislation into 151 modern awards

The FWC has introduced two new forms aimed at smoothing the processes around casual conversion
disputes and addressing agreement anomalies arising from new casual employee definitions

One form can be used by an employee or employer to apply for the Commission to deal with
a casual conversion dispute, while the other form is used by an employer, employee or employee
organisation to apply to vary an enterprise agreement to resolve problems relating to the interaction
between the agreement and the new definition of a casual employee



Changes to superannuation

From 1 November 2021, if 
a new employee hasn’t 

given details of their 
preferred superannuation 
fund, the employer will be 

required to contact the ATO 
to see if the employee has 

a “stapled fund”

If the employee has a 
stapled fund (confirmed by 
the ATO) the employer will 

be required to pay 
superannuation 

contributions into the 
stapled fund, rather than 
the employer’s default 
superannuation fund

Only when the ATO 
confirms that the employee 
does not have a stapled 

fund, the employer will pay 
superannuation 

contributions into the 
employer’s default 

superannuation fund
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