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Overview

What’s the difference between an employee and contractor?

The impact on modern workplace relationships

What happens if you get it wrong

Practical tips for navigating these issues



Employee v Independent Contractors

Degree of control over how 
work is performed

Tools and equipment

Method of payment Exclusivity of service

Tax and Superannuation
Able to delegate or 
subcontract work

The court will consider a number of factors including:



Employee v Independent Contractors

Hollis v Vabu Pty Ltd

• Mr Hollis was injured by a courier cyclist leaving a 
Sydney building

• Mr Hollis sustained a 25% disability of the knee

• The company claimed that the courier was an 
independent contractor and it was not liable to pay 
damages to Mr Hollis

• The High Court found that the cyclist was an employee, 
not an independent contractor, because while the cyclist 
bought his own equipment, and bore his own expenses 
he:

o did not have independence in the conduct of his 
operation;

o was allocated his jobs;

o used company equipment;

o had been trained and disciplined by Vabu; 

o was required to wear a company uniform; and 

o complied with directions issued by Vabu.

Klooger v Foodora Australia Pty Ltd

• A multifactorial approach was adopted in determining 
whether Mr Klooger was an employee of Foodora

• The FWC considered a range of factors including:

o nature of the work performed;

o terms of the service contract;

o level of control;

o whether work could be performed for others;

o investment in equipment and presentation;

o the ability to subcontract; and 

o how payments were made.

• The FWC ultimately found that “despite the attempt to 
create the existence of an independent contractor 
arrangement, the employer’s riders engaged in work as 
a delivery ride/driver for Foodora as an employee of 
Foodora.



Diego Franco v Deliveroo Australia Pty Ltd [2021] FWC 2818

Deliveroo rider found to be an employee

There were "clear financial constraints" 

Deliveroo had significant control over the rider

Deliveroo provided branded equipment but paid per delivery by 
generating a templated invoice and did not deduct tax or pay 
leave entitlements



The Gig Economy – Shift to an employee model?

Menulog - Trial to shift to an employment model

Application for a new modern award covering on-demand 
industry

Provide minimum wages, greater protections and superannuation 
contributions

Engage riders as casual employees



The Gig Economy – Shift to an employee model?

The on demand delivery services industry means the collection
and delivery of food, beverages, goods or any other item, that are
ordered by a consumer from third-party businesses that offer food,
goods and other items for sale for immediate collection and delivery
on an online or application-based platform, provided that:

(a) the collection and delivery is not of the employer’s own food,
beverages, goods or other items offered by it for sale; and

(b) the employer is not in the primary business of providing general
transport or delivery services at large of food, beverages, goods or
any other item that has not been purchased on its online platform.



Parker v HG Innovations Pty Ltd [2021] FCA 1051

Indeed, such is the nature of modern trade and commerce that in 
many cases specification of revenue law and regulatory rights and 
obligations may be a decisive indicator. 

“Control” has feudal origins and overtones. It is quite possible to 
have a business, albeit a modest business, within a business. 

Such is the power of modern computing and the reach of the 
internet that the only capital investment for a viable such 
business may be a computer and, perhaps, too, a mobile 
telephone. 

More than ever, there are many tasks in the economy are not 
uniquely those of an employee.



What happens if you get it wrong - potential
risks

Claims for payment of leave entitlements

Claims for minimum entitlements under a modern award or 
enterprise agreement

Liability for payment of workers’ compensation payments

Liabilities for failing to withhold PAYG tax



Practical tips for navigating these issues

Indirect engagement models 
– Tripartite agreements

Properly drafted 
agreements/contracts

Keep up to date with new 
cases dealing with employees 

v independent contractors

Seek legal advice
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